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Hostile Education Environment and Schools
That Fail to Address the Warning Signs

By Victor John Yannacone Jr.
and Cory Morris

At around the same time that students went
back to school this year, United States Dis-
trict Court Judge Denis R. Hurley wrote a
landmark decision about students who are
threatened and schools, private or public, that
do not act timely and appropriately.

The New York Law Journal, focusing on
the characterization by Judge Hurley that this
was a “Disturbing Racial Attack,” and “[t]he
pictures targeted the student’s race and refer-
enced the KKK, Nazis and suicide, accord-
ing to copies included with the complaint.”
When white students sent pictures of, among
other things, a gun to his head and a lynching
noose to an African American/black student,
school administrators should have acted but

did not. As counsel for the fami-
ly, we could not wait until our cli-
ent was murdered.

From emojis to gun gestures,
school administrators know that
images convey physical threats
and this case was no different.
In Virginia v. Black, 538 U.S.
343 (2003), an appeal stemming
from cross burning by Ku Klux
Klan (“Klan) members, Justice
Clarence Thomas dissented in
the striking down of the statute
banning cross burning, stating
that “cross burning subjects its
targets . . . to extreme emotion-
al distress, and is virtually nev-
er viewed merely as ‘unwanted
communication,” but rather, as a
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physical threat.” This lone dissent
is a reminder of what every African
American knows upon seeing imag-
es of the Ku Klux Klan, Hitler, and a
noose addressed to them — a threat
of imminent death if not serious
physical harm.

We live in an age where Klan
members no longer need wood,
matches and gasoline in front of
someone’s home to send their mes-
sage — now all they have to do is
click “send!”

As plaintiffs’ counsel in Moore,
we argued the position that tolerat-
ing and facilitating a racially hostile
environment effectively prevents
the infant Plaintiffs D.W.M. and
D.D.M. from obtaining the Roman
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Catholic elementary school education their
parents contracted for from the Defendant
St. Mary School and Defendant Diocese of
Rockville Centre. The plaintiffs in Moore
had no other option but to sue in federal court
after exhausting every civil and legal remedy,
to obtain relief from these school children.

Unable to obtain an Order of Protection by
means of Order to Show Cause, the plaintiff
children had to leave St Mary School to re-
move themselves from the threats.

Of the claims that survived dismissal, the
Hostile Educational Environment claim is
extremely important in these unfortunate
days of violent turmoil and regularly publi-
cized school shootings. “The Second Circuit
has indicated that discrimination claims un-
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Have You Served? Aid and Attendance and
Housebound Allowance for Veterans and Spouses

By Chad H. Lennon

Suffolk County has the high-
est population of veterans in New
York state, thus, you will likely
come across a veteran, or spouse
of a veteran, in your practice. Vet-
erans and spouses who are eligi-
ble for a Department of \eterans
Affairs pension and require the
aid and attendance of another person, or are
housebound, may be eligible for an addi-
tional monthly tax-free monetary payment.
The allowance is paid in addition to the
monthly pension. Since Aid and Attendance
and Housebound Allowances increase the
pension amount, people who are not eligi-
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ble for a basic pension due to ex-
cessive income, may be eligible
for pension. However, a veteran
or surviving spouse may not re-
ceive Aid and Attendance Allow-
ance and Housebound Allowance
at the same time.

It is important to remember that
it is common to lump all VA as-
sistance in the term “VA Bene-
fit.” However, not all entitlements are con-
sidered a benefit, thus, allowance for Aid &
Attendance and Housebound. These are al-
lowances that have medical ratings and ad-
ditional amounts of money available with
all VA disability income benefits to assist
individuals receiving these benefits to cope

with the added burden of dependency or
being housebound. This allowance is uti-
lized to assist veterans and spouses of vet-
erans for long-term care, basically a person
is confined to his or her living quarters. The
tax-free payments will vary based on single,
married, or a spouse that needs assistance.
Eligibility for the allowance is based upon
90 days of active duty service, or 1 day of
service during wartime even if it was not in
a combat zone. The veteran must not have a
dishonorable discharge, be over 65 or per-
manently disabled, need assistance from an-
other person and there is a net worth limit.
Additional requirements include the need
for assistance of daily living activities.
These activities are bathing, dressing, toilet-

ing, feeding, transferring, personal hygiene,
prosthetic adjustments, fall prevention, pro-
viding protected environment, and prevent-
ing harm to others. In some cases, the VA
may require two of these activities requiring
assistance.

To qualify for the benefit, the client must
have unreimbursed medical expenses, a net
worth limit (includes assets, but does not in-
clude primary residency and one vehicle)
and assets that have not been transferred in
the last three years otherwise there may be a
penalty of up to five years.

Navigating the allowance can be confus-
ing, so referring to the VA website for spe-
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. _COMMERCIALLITIGATION |
An Alternative to Arbitration Via Commercial Division Rule 9

By Leo K. Barnes Jr.

In late 2018, the First Depart-
ment’s decision in Daesang Cor-
poration v. The NutraSweet Com-
pany, 167 A.D.3d 1, 85 N.Y.S.2d 6
(1st Dep’t 2018) refused to vacate a
$100 million arbitration award pre-
mised upon a purported manifest
disregard of law, confirming that:

“The potential for . . . mistakes [by the arbi-
trators] is the price for agreeing to arbitration”
[1 and, “however disappointing [an award] may
be,” parties that have bargained for arbitration
“must abide by it” [] [“Errors, mistakes, depar-
tures from strict legal rules, are all included in the
arbitration risk™] [internal citations omitted)]).
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With this caveat in mind, trans-
actional counsel may consider an
alternative to mandatory arbitra-
tion because in all likelihood, ar-
bitration will limit a party’s ability
to obtain appellate-type review of
findings of fact, conclusions of law
and the ultimate arbitration award.
Indeed, for transactional counsel
interested in the putative expedit-
ed and less costly substitute to litigation, the
Commercial Division offers a viable alterna-
tive, specifically Rule 9 Accelerated Adjudi-
cation.

Factual background

According to the decision, in 2002 peti-
tioner Daesang Corporation and respondent
The NutraSweet Company (the world’s larg-

est producer of the artificial sweetener as-
partame) began to discuss NutraSweet’s po-
tential acquisition of Daesang’s aspartame
business. During 2003, Daesang and NutraS-
weet entered into an Asset Purchase Agree-
ment wherein Daesang sold all of its aspar-
tame assets to NutraSweet for $79,250,000,
$5 million of which was to be paid at clos-
ing and the remainder in five annual install-
ment payments. The APA, governed by New
York law, provided that disputes were to be
resolved through arbitration by a three-mem-
ber tribunal in New York under the rules of
the International Chamber of Commerce. Af-
ter the May 2003 closing, NutraSweet made
the 2004 and 2005 annual installment pay-
ments of the purchase price under the APA
but failed to remit the third installment pay-
ment due in June 2006. In December 2006,

after NutraSweet failed to cure the default,
Daesang accelerated the $55 million balance
of the purchase price. In June 2008, Dae-
sang commenced an arbitration proceeding
against NutraSweet, seeking about $80 mil-
lion in damages, plus interest, while NutraS-
weet filed its answer, defenses and counter-
claims seeking, inter alia, rescission.
Ultimately, after the submission of 20 dec-
larations, hundreds of exhibits, and a nine-
day hearing, the ICC panel awarded Daesang
$100,766,258 in damages (which included,
inter alia, the unpaid balance of the purchase
price under the APA, plus interest through
June 2016). The ICC panel dismissed all of
NutraSweet’s defenses and counterclaims.
Daesang thereafter sought to confirm the

(Continued on page 34)
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Civil Rights (Continued from page 11)

der Title 11 are subject to the same analysis
as discrimination claims under 42 U.S.C. §
1981.” “[T]he Second Circuit has made clear
that there is no state action requirement to in-
voke the equal benefit clause of the section.”
Accordingly, both private and public schools
must address threats of racial violence to-
wards their students.

In Moore, plaintiffs alleged that both the
Constitution of the United States and the
New York State Constitution protect per-
sons against the harm caused by racial
threats and intimidation. “[N]either the Four-
teenth Amendment nor the Bill of Rights is
for adults alone.” The cyberassault imag-
es contained within Exhibits 2 through 9 of
plaintiffs’ Amended Complaint left no doubt
that their purpose was intimidation by racial
threats and the court agreed.

“Constitutional rights do not mature and
come into being magically only when one
attains the state-defined age of majority.
Minors, as well as adults, are protected by
the Constitution and possess constitutional
rights.” “A child, merely on account of his
minority, is not beyond the protection of the
Constitution.”  “Students in school as well
as out of school are “persons’ under our Con-
stitution no less than corporations attempting
to influence elections through unlimited me-
dia campaigns. They are possessed of funda-
mental rights which the state must respect,
just as they themselves must respect their ob-
ligations to the state.” “[N]either the Four-

teenth Amendment nor the Bill of Rights is
for adults alone.”

While Judge Hurley held that the Hostile
Educational Environment claim survived,
finding that the threats in the complaint shock
the conscience, he rejected plaintiffs’ argu-
ment that private actors such as defendants
St. Mary School and the Diocese of Rock-
ville Centre which provide the compulsory
schooling required by State Legislation act
under color of state law. Nevertheless, Judge
Hurley did hold that such private actors can-
not be said to be entities independent of that
high duty to serve as the protectors of our
most valuable resources, the safety and edu-
cation of children. The Due Process Clause
affords those protections “so rooted in the
traditions and conscience of our people as to
be ranked as fundamental.”

The import of the decision is profound for
students whom the school disregards; to ev-
ery school that sees the signs and fails to act
appropriately. On the heels of the Stoneman
Douglas High School shooting and shortly
after the Santa Fe High School Shooting in
Texas, the Moore Family filed suit against
defendant St. Mary School and the Diocese
of Rockville Centre asking the court to craft
a remedy in equity.

The seriousness of these threats were ad-
dressed in a United States District Court,
historically the place where racism and vio-
lence spawned by the Klan and other white
supremacy groups have been addressed.

The message Judge Hurley sent in Moore
should resonate among all those responsible
for the protection, education and safety of
children: indifference and apathy to signs of
imminent violence will not be tolerated.

Note: Victor John Yannacone Jr. is an ad-
vocate, trial lawyer, and litigator practicing
today in the manner of a British barrister by
serving of counsel to attorneys and law firms
locally and throughout the United States in
complex matters. His civil rights practice
began on his admission in 1959 defending
indigents referred by the NAACP pro bono
as Miranda, Legal Aid and 18-B were years
away at that time. He can be reached at
vyannacone@yannalaw.com, and through
his website https://yannalaw.com.

Note: Named a SuperLawyer, Cory
Morris is admitted to practice in NY, EDNY,
SDNY, Florida and the SDNY. Mr. Morris
holds an advanced degree in psychology, is
an adjunct professor at Adelphi University
and is a CASAC-T. The Law Offices of Cory
H. Morris focuses on helping individuals
facing addiction and criminal issues, acci-
dents and injuries, and, lastly, accountabil-
ity issues.
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The question of Taxpayer’s statutory
residence, therefore, turned on whether he
maintained a permanent place of abode in
N.Y.

In fact, just prior to the years at issue,
Taxpayer had purchased a house in North-
ville, New York, which is more than 200
miles from NYC, on a northern extension
of Great Sacandaga Lake, in the Adiron-
dack Park."' The house had five bedrooms
and three bathrooms, with year-round cli-
mate control.

It was undisputed that Taxpayer and
his family used this house for vaca-
tion purposes“i’ only: Taxpayer enjoyed
cross-country skiing in the winter months
and attending the Saratoga Race Track in
the summer. Taxpayer spent no more than
two to three weeks at a time in Northville.

The issue is joined

Taxpayer filed New York State Non-
resident Income Tax returns, on Form IT-
203, for each of the years at issue.* In
response to a question on Form IT-203,
Taxpayer responded that he did not main-
tain any living quarters within N.Y. state
for either 2012 or 2013.%

After an audit conducted by the Depart-
ment of Taxation, a notice of deficiency
was issued to Taxpayer in 2016. The no-
tice asserted additional N.Y. State Income
Tax due in excess of $525,000 (plus in-
terest and penalty) for the two years at is-
sue.Xi

The additional liability was based upon

the department’s finding that, because
Taxpayer maintained a permanent place of
abode in the N.Y. and was present within
the state in excess of 183 days, he was li-
able as a statutory resident for income tax
purposes for the years 2012 and 2013.>

Taxpayer protested the notice by filing
a timely petition with the Division of Tax
Appeals.

Unfortunately, Taxpayer didn’t stand a
chance of succeeding under the current
state of the law relating to N.Y. statutory
residence.

Statutory residence

The NY Tax Law sets forth the defini-
tion of a N.Y. state resident individual for
income tax purposes. A resident individu-
al means an individual: “(A) who is domi-
ciled in this state, . . . or

(B) who is not domiciled in this state
but maintains a permanent place of abode
in this state and spends in the aggregate
more than one hundred eighty-three days
of the taxable year in this state, ...” "

As set forth above, there are two alter-
native bases upon which an individual tax-
payer may be subjected to tax as a resident
of N.Y. state, namely (A) the domicile ba-
sis, or (B) the statutory residence basis —
i.e., the maintenance of a permanent place
of abode in N.Y., and physical presence in
the state on more than 183 days during a
given taxable year.

Because Taxpayer was domiciled in
New Jersey during the audit years, the

issue for the Tribunal was whether Tax-
payer was liable for N.Y. personal income
tax on the basis of statutory residence. As
there was no dispute that Taxpayer was
physically present within N.Y. for more
than 183 days — after all, he worked in
the city, where his business was located —
the sole issue in the case involved whether
Taxpayer maintained a permanent place of
abode in N.Y. during the years at issue.

Note: Lou Vlahos, a partner at Farrell
Fritz, heads the law firm's Tax Practice
Group. Lou can be reached at (516) 227-
0639 or at Ivlahos@farrellfritzcom.
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