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By Cory Morris

Over 50 years and 200 exonerations
later — new rules require the NewYork
State Judiciary to order prosecutors to
comply with Brady v. Maryland...
Starting in 2018, New York State

judges presiding over a criminal case
must issue an order to, inter alia, remind
prosecutors of their obligations under
Brady v. Maryland. 2018 will mark the
55th anniversary of the Supreme Court’s
decision inBrady v. Maryland, a decision
which prohibited the suppression by the
prosecution of material evidence favor-
able to a criminal defendant. By adopting
new rules to require judges to issue such
orders, the objective is to increase the
quality of justice in NewYork.
Over half a century later, Brady v.

Maryland is still good law yet continued
Brady violations highlight the enormous
social impact of certain prosecutors yet
complete lack of accountability for pros-
ecutors who withhold exculpatory evi-
dence. “New York state has had 234
cases since 1989 in which defendants
have been exonerated, according to The
National Registry of Exonerations.
Eighty-eight involved the withholding
of exculpatory evidence.”1 It is no won-
der that the NewYork State Justice Task

Force states that “there cur-
rently is a public perception
that misconduct (particularly
prosecutorial misconduct) is
prevalent in the criminal jus-
tice system and that responsi-
ble attorneys are not being ap-
propriately disciplined.” A
foreseeable issue in the future
will be whether this rule and
such court orders changes that
lack of accountability.

Brady v. Maryland and its progeny
hold that “[t]he suppression by the pros-
ecution of evidence favorable to an ac-
cused upon request violates due process
where the evidence is material either to
guilt or to punishment, irrespective of
the good faith or bad faith of the prose-
cution.”2 The “prosecutor has a duty to
learn of any favorable evidence known
to the others acting on the government’s
behalf in the case, including the po-
lice.”3 “By requiring the prosecutor to
assist the defense in making its case,
the Brady rule represents a limited de-
parture from a pure adversary model.
This is because the prosecutor’s role
transcends that of an adversary. The
prosecutor is the representative not of an
ordinary party to a controversy, but of a
sovereignty . . . whose interest... in a

criminal prosecution is not
that it shall win a case, but that
justice shall be done.”4 Long-
standing law and this rule
serve as a reminder, not only
to the prosecutor to provide
such exculpatory information
but also upon defense counsel
to investigate and advocate for
the production of such evi-
dence.

At the beginning of November, 2017,
the New York Times reported that
“Chief Judge Janet DiFiore . . . an-
nounced a measure aimed at reminding
prosecutors to obey their duty to ac-
tively look for and hand over exculpa-
tory evidence in a timely manner.”5
Characterized as “unusual” and “meant
to make criminal trials fairer,” the
Times described this measure as “or-
dering an entire state judiciary to
prompt prosecutors to obey their obli-
gations to both actively look for and
speedily hand over exculpatory evi-
dence . . . giv[ing] judges throughout
New York the power to level contempt
charges against prosecutors who with-
hold such evidence, a key component in
wrongful convictions.” A quinquage-
nary change of sorts, the rule may ap-
pear to the public about as advisory to

prosecutors who willfully withhold ev-
idence as the surgeon general’s warning
to smokers that cigarettes kill and cause
cancer.
The rule requires that an order be di-

rected at both defense attorneys and
prosecutors. Important for the defense
bar, “[a]ll judges who preside over
criminal cases in New York state will
order prosecutors to disclose informa-
tion favorable to the defense at least 30
days before a trial on a felony.”6 De-
scribed as groundbreaking, the order is
designed to direct attorneys, both pros-
ecutors and defense attorneys, to com-
ply with longstanding constitutional
law and their ethical obligations. The
rule was prompted by the New York
State Justice Task Force observation
that “underreport[ing]” of misconduct
was an issue and proposed that such
orders remind prosecutors that “[o]nly
willful and deliberate conduct will con-
stitute a violation of this order or be el-
igible to result in personal sanctions
against a prosecutor.” This rule should
end the practice of Brady evidence be-
ing turned over to defense counsel on
the eve of trial.
The rule, however, does not seek to

remove the nearly impenetrable immu-
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There appears to be an epidemicwhere
consultants or attorneys believe that when
a spouse executes a “spousal refusal” that
they do not need to provide their financial
documentation. Well this is just not true.
When a person enters into a nursing fa-
cility while having a spouse in the com-
munity, both the institutionalized appli-
cant/spouse and the community spouse
have to disclose all financial documenta-
tion to their local Department of Social
Services (i.e., Medicaid). Failure to pro-
vide documentation for both will result in
a denial of Medicaid coverage.
Pursuant to Title 18: Section 360-

4.10(c)(2)1, at the time of application of
the institutionalized spouse forMedicaid,
all resources (only resources that exceed
the maximum community spouse re-
source allowance) of both the institution-
alized spouse and community spouse are
considered available. Furthermore, Title
18: Section 360-4.10(c)(3)2, If the com-
munity spouse should fail or refuse to
cooperate in providing necessary infor-
mation about his or her resources, then
such refusal will be a reason for denying
Medicaid for the institutionalized spouse.
The regulations clearly state that if the

community spouse fails or re-
fuses to provide necessary in-
formation (i.e., financial docu-
mentation), thenMedicaid can
and will be denied.
When providing this infor-

mation to a community spouse,
they immediately believe that
upon the institutionalized
spouse’s admission into the
nursing facility, they should file
for divorce. The community spouse be-
lieves that divorce will alleviate him or
her from having to disclose finances to
Medicaid; however, this is only true if the
divorce took place outside of the look-
back period.Medicaid will still require fi-
nancial documentation for the community
spouse up until the divorce. By divorcing
the institutionalized spousewill not defeat
the look-back period.
When the community spouse “hands

over” the documentation, the next step is
what is within that financial documen-
tation. Medicaid will review the finan-
cial documentation for any “question-
able” transactions that may have taken
place within the look-back period. It is
possible that the community spouse
transferred or “gifted” assets to a friend
or family member other than the spouse

or disabled child, during the
look-back period. If this is so,
then it could result in a period
of non-coverage for the insti-
tutionalized spouse. It is im-
portant to note that Medicaid
has the authority not only to
“request” documentation, but
can “question” the documen-
tation as well.
Most often, it is a struggle to

have the community spouse understand
that what he or she transacted within the
last five-years impacts the institutionalized
spouse’s eligibility for Medicaid. Some-
times it is even helpful to show the regu-
lation(s) to the client.What happenswhen
a community spouse refuses and never
hands over the documentation?The insti-
tutionalized spouse can file for an undue
hardshipwaiver.When filing for an undue
hardship there are specific elements that
must be satisfied and the burden lies with
the applicant. The concept of the undue
hardshipiii is for the applicant to prove that
— the institutionalized spouse is other-
wise eligible forMedicaid, the community
spouse’s whereabouts are unknown or
community spouse lived separate and
apart form the institutionalized spouse im-
mediately prior to institutionalization, and

the institutionalized spouse will be dis-
charged from the nursing home without
receiving the care he or she desperately
needs, ifMedicaid does not approve his or
her Medicaid application.
If you have a Medicaid application

with these surrounding circumstances
it is important to make sure that if the
community spouse does refuse to coop-
erate, all elements of an undue hard-
ship are satisfied. An undue hardship
waiver will almost always be argued at
an Administrative Fair Hearing (Med-
icaid Appeal), especially in Suffolk
County.

Note: Rochelle Verron is a part-time
evening student at Touro Law Center
and Juris Doctorate candidate for May
2018. Rochelle is the Competition Edi-
tor for Touro Law Center’s Moot Court
Honors Board. Rochelle works full-time
with Law Office of Shannon Macleod
with offices located in Babylon and
Southampton, New York.
1 New York Code Rules and Regulations Title
18: Section 360-4.10(c)(2)
2NewYork Code Rules and Regulations Title 18:
Section 360-4.10(c)(3)
3NewYork Code Rules and Regulations Title 18:
Section 360.4 10(a)(12)
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nity from civil suit enjoyed by prose-
cutors7 or place criminal sanctions upon
such willful constitutional violations,
but rather places the onus squarely upon
judges to issue these orders and then en-
force such orders, if violated. What
does this mean for Long Island, New
York? The remedy, or complete lack of
remedy,8 will no doubt vary with a
judge’s discretion as it has for over half
a century.
A problem acknowledged among the

profession and public, consequences
for Brady violations across the country
range from incarceration,9 to a slap on
the wrist. In California, the problem
was evidently so rampant that the leg-
islature10 made the intentional with-
holding of exculpatory evidence a
felony offense. While Brady violations
are not unique to New York — specifi-
cally the Nassau11 and Suffolk County
district attorney offices —New York is
unique in adopting this set of rules for
judges presiding over criminal matters.
Ultimately, the remedy that existed pre-
viously, contempt of court and report-
ing of attorney misconduct, was one
that existed with the state court judges
presiding over such criminal trials for
quite some time. We need no look fur-
ther than our own legal community for
evidence that such remedies are rarely
exercised, if ever.
In Nassau County, New York, notes

were withheld that contradicted a police
officer’s grand jury testimony in a do-
mestic violence case. In Nassau County,
“the prosecution declined to share
ethics review findings, and [the court]
ordered [the District Attorney’s] office
to turn over its files so he can decide
whether to impose sanctions.” The Nas-
sau County case “follows a recent case
in which a Suffolk prosecutor re-
signed12 after a judge dismissed a mur-
der charge mid-trial when the defense
showed evidence had been withheld.” 
In Suffolk County, New York, a mur-

der trial was to be held “before State
Supreme Court Justice John B. Collins
. . . by a 12-member jury”13 before de-
fense attorney Brendan “Ahern de-
scribed [the Brady evidence] as being
the size of two telephone books,
stacked two inches high [and] included
confessions from multiple people
claiming to be the shooter…” Addi-
tionally, “[t]he material also included
interviews of people who said a white
male possessed the murder weapon, a
9-mm pistol, up until 520 days after
the arraignment” of the African Amer-
ican defendant who stood before Justice
Collins. Both of these cases highlight
the problem of which this rule seeks to
ameliorate. 
The resignations of the prosecuting

attorneys from both counties was al-
most immediate albeit, to date, both for-
mer prosecutors have moved over to
solo practices without suffering the
remedies that this rule seeks to imple-
ment. With the recent election of Suf-
folk County District Attorney Timothy
Sini, perhaps this rule can play a part in
addressing the Brady problem within
Suffolk County and ensuring that the
role of prosecutor is one “whose inter-
est . . . in a criminal prosecution is not
that it shall win a case, but that justice
shall be done.”

Note: Cory Morris is a civil rights
attorney, holding a Master’s Degree in
General Psychology and currently the
Principal Attorney at the Law Offices of
Cory H. Morris. He can be reached at
http://www.coryhmorris.com.
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